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THE MAILING DATE OFTHIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
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Status 
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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
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DETAILED ACTION 

In view of the Appeal Brief, filed on 9/15/04. PROSECUTION IS HEREBY 
REOPENED. New grounds of rejection are set forth below. 

To avoid abandonment of the application, appellant must exercise one of the 
following two options: 

(1 ) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply 
under 37 CFR 1 . 1 1 3 (if this Office action is final); or, 

(2) request reinstatement of the appeal. 

If reinstatement of the appeal is requested, such request must be accompanied 
by a supplemental appeal brief, but no new amendments, affidavits (37 CFR 1.130. 
1.131 or 1.132) or other evidence are permitted. See 37 CFR 1.193(b)(2). 

Applicants' arguments, filed 9/15/04. have been fully considered and they are 
deemed to be persuasive to overcome previous rejections of record. Rejections and/or 
objections not reiterated from previous office actions are hereby withdrawn. The 
following rejections and/or objections are newly applied. They constitute the complete 
set presently being applied to the instant application. 

VAGUENESS AND INDEFINITENESS 

Claims 1-8 are rejected under 35 U.S.C. 112. second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the Invention. 

Upon reconsideration of the instant claims, some conflicts in claim wording have 
been noted as follows. 
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In claim 1 , the practice of parts (a) and (b) results in a "first set of structure 
factors". Then part (c) describes the deriving of a "first electron density map from the 
first set of structure factors". Apparently, the antecedent basis for "the first set of 
structure factors" in said part (c) is set forth in the last line of part (b). Also, parts (d) - 
(g) then will yield a resultant particular set of crystallographic phase probability 
distributions. Part (h) then cites the repeating of steps (c) through (g) through all of the 
plurality of reflections wherein as worded the same step (c) map is utilized for said 
all...reflections, wherein said map in step (c) is derived from the step (b) structural 
factors. Then step (i) is performed to result in an updated electron density map. The 
basis for the vagueness and indefiniteness in instant claim 1 is the performance of step 
(j) without any indication in step (j) as to what is varied in "repeating steps (d) through 
(i). in order to "minimize bias from known electron density maps". Given that steps (d) 
through (i) result from the apparently constant steps (a) - (c) practice, the minimum bias 
of step (j) is unclear as to what set of phases out of a constant set produced therein 
would minimize a bias from known electron density maps. Clarification via clearer claim 
wording is requested. Claims dependent from claim 1 also contain this unclarity due to 
their dependence. 

Also, comparison of instant claim 1 and the section in the specification entitled 
SUMMARY OF THE INVENTION on pages 5-6 reveals that lines 30-33 on page 5 
indicates that an updated electron density map which characterizes the invention is one 
which is "determined to be the most probable" from phase probability distributions, 
whereas instant claim 1 lacks any such "most probable" determination for an updated 
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electron density map. Thus, instant claim 1 is not commensurate in scope with the 
invention as disclosed in the specification and thus vague and indefinite as to what 
invention is meant regarding its metes and bounds. 

Claim 4 specifically cites inclusion of estimates of whether a structural motif is 
located at each point in the map which are utilized in claim 1 but without defining where 
in claim 1 such estimates are practiced or utilized. For example, the metes and bounds 
of whether such estimation is included in step (f) or elsewhere is unclear. Also, if the 
estimating of step 4 is meant to modify the estimating of step (f) of claim 1 there is no 
indication in claim 4 as to how the step (0 estimating is combined with the claim 4 
estimating. Clarification via clearer claim wording is requested. 

Claim 7 cites the performance of calculating and applying practices to detemiine 
"the most probable crystallographic phase probability distributions" and depends from 
claim 1 . It is unclear where in the methodology of claim 1 that such "most probable" 
distributions are utilized. Also, the concept of " most probable" is indicative of a singular 
such "most probable" distribution in conflict with citing plural such distributions in claim 
7, line 5. Clarification via clearer claim wording is requested. 

Abbreviations in claims cause vagueness and indefiniteness unless 
accompanied by their full name, usually in parentheses. FFT in claim 7 is such an 
abbreviation. Clarification via clearer claim wording is requested. 

PRIORITY 

If applicant desires priority under 35 U.S.C. 120 based upon a previously filed 
application, specific reference to the earlier filed application must be made in the 
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instant application. For benefit claims under 35 U.S.C. 120. 121 or 365(c), the 
reference must include the relationship (i.e., continuation, divisional, or continuation- 
in-part) of the applications. It is noted that this appears as the first sentence of the 
specification following the title. The status of nonprovisional parent application(s) 
(whether patented or abandoned) should also be included. If a parent application 

has become a patent, the expression "now Patent No. " should follow the filing 

date of the parent application. If a parent application has become abandoned, the 
expression "now abandoned" should follow the filing date of the parent application. 
It is noted that U.S. patent application S.N. 09/769,612 has matured into a U.S. 
Patent. 

If the application is a utility or plant application filed under 35 U.S.C. 1 1 1(a) on or . 
after November 29, 2000, the specific reference must be submitted during the pendency 
of the application and within the later of four months from the actual filing date of the 
application or sixteen months from the filing date of the prior application. If the 
application is a utility or plant application which entered the national stage from an 
international application filed on or after November 29, 2000, after compliance with 35 
U.S.C. 371 , the specific reference must be submitted during the pendency of the 
application and within the later of four months from the date on which the national stage 
commenced under 35 U.S.C. 371(b) or (f) or sixteen months from the filing date of the 
prior application. See 37 CFR 1 .78(a)(2)(ii) and (a)(5)(ii). This time period is not 
extendable and a failure to submit the reference required by 35 U.S.C. 1 19(e) and/or 
120, where applicable, within this time period is considered a waiver of any benefit of 
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such prior application(s) under 35 U.S.C. 119(e). 120. 121 and 365(c). A priority claim 
filed after the required time period may be accepted if it is accompanied by a grantable 
petition to accept an unintentionally delayed claim for priority under 35 U.S.C. 1 19(e), 
120. 121 and 365(c). The petition must be accompanied by (1) the reference required 
by 35 U.S.C. 120 or 1 19(e) and 37 CFR 1 .78(a)(2) or (a)(5) to the prior application 
(unless previously submitted), (2) a surcharge under 37 CFR 1.1 7(t), and (3) a 
statement that the entire delay between the date the claim was due under 37 CFR 
1 .78(a)(2) or (a)(5) and the date the claim was filed was unintentional. The Director 
may require additional information where there is a question whether the delay was 
unintentional. The petition should be addressed to: Mail Stop Petition, Commissioner 
for Patents. P.O. Box 1450. Alexandria, Virginia 22313-1450. 
No claim is allowed. 

Papers related to this application may be submitted to Technical Center 1600 by 
facsimile transmission. Papers should be faxed to Technical Center 1600 via the 
Central PTO Fax Center. The faxing of such papers must conform with the notices 
published in the Official Gazette, 1096 OG 30 (November 15. 1988), 1 156 OG 61 
(November 16, 1993), and 1157 OG 94 (December 28, 1993)(See 37 CFR § 1.6(d)). 
The Central PTO Fax Center number is (571) 273-8300. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ardin Marschel, Ph.D., AU 1631 Supervisory Patent 
Examiner, whose telephone number is (571) 272-0718. The examiner can normally be 
reached on Monday-Friday from 8 A.M. to 4 P.M. 

Any inquiry of a general nature or relating to the status of this application should 
be directed to Legal Instrument Examiner, Tina Plunkett. whose telephone number is 
(571)272-0549. 

Infonnation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infonnation for unpublished applications is available through Private PAIR only. 
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For more information about the PAIR system, see http://pair-direGt.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



ARDIN H. iVIARSCHEL /" / 



January 12, 2005 

PRIMARY EXAMINER 



